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4.

Appendix A-1

Brief Synopses of Each of the Documents Mentioned in
Introduction, Tablel-1

Federal Water Pollution Control Act of 1972, Section 208
Required devel opment by each state of “208 water quality plans’ that focused primarily
on wastewater planning. The Act asawholeis often referred to as the “ Clean Water
Act” and was originally established by Congressin 1948.

Technical Report No. 2: Nonpoint Source Pollution in Hawaii: Assessments and
Recommendations
Provided an overview (with maps) of each island’ s potential nonpoint sources.

Coastal Zone Management Act of 1972
Established federal parameters and funding for a coastal protection and enhancement
program to be implemented by a voluntary agreement with individual states and
territories.

“Coastal Zone Management,” Chapter 205A, Hawaii Revised Statutes
Legal basisfor CZM program in Hawaii. The Hawaii Program was developed under the
1972 federal law as amended; when the Hawaii Program was approved by the federal
agency, it could receive implementation funds. However, it also, as an “approved
program,” has become the recipient of Congressional directives which are not voluntary,
such as the 86217 polluted runoff statute.

Federal Water Pollution Control Act of 1977, Section 319
Section 319, “Nonpoint Source Management Program,” added to the Clean Water Act in
1987, recognized that nearly 40 years had passed since the Clean Water Act was
established but the nation’s waters were still not clean. It required a status report
concerning the quality of each state's waters and established in EPA a grants program for
projects that demonstrate techniques to reduce polluted runoff or expands the use of such
techniques.

Hawaii’ s Assessment of Nonpoint Source Pollution Water Quality Problems and Hawaii’s
Nonpoint Source Water Pollution Management Plan
These two reports were prepared by DOH-PRC to fulfill the requirement of Section 319
for a status report on the quality of Hawaii’ s waters.

Coastal Zone Act Reauthorization Amendments of 1990, Section 6217
The Coastal Zone Act Reauthorization Amendments of 1990 (CZARA) required that
Hawaii, as a State with an approved CZM program, develop and implement a coastal
nonpoint pollution control program (CNPCP). The program was to implement a set of 56
“economically achievable” management measures, referred to as the “6217 (Q)
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measures,” which were set forth in an EPA guidance (Item 8 below) and grouped into six
areas. agriculture, forestry, urban areas, marinas, hydromodification, and wetlands and
streams. These measures were intended to be the basis for the state coastal nonpoint
pollution control program, and states were required to either implement all of the
measures in the guidance, or justify why they should not be implemented or why
alternative measures have been developed. In addition to the management measures
guidance, the CNPCP needed to conform to a Program Development and Approval
Guidance published by NOAA.

CZARA dlowed a period of several yearsfor states to put in place a polluted runoff
program. It also called, however, for reductions in federal funds available to the water
quality agency and the coastal zone management agency beginning at 10% in fiscal year
2003 to a maximum of 30% in 2008 as a penalty for not having an approved program by
July 1, 2003.

8. Guidance Specifying Management Measures for Sources of Nonpoint Pollution in Coastal
Waters, developed by the U.S. Environmental Protection Agency, and Coastal Nonpoint
Pollution Control Program: Program Development and Approval Guidance, developed by
the U.S. Department of Commerce, National Oceanic & Atmospheric Administration and
U.S. Environmental Protection Agency

These two documents were created to provide more detailed direction to state water
quality and coastal zone management agencies as they developed their programs under
CZARA. The management measures are goal statements, which are to be implemented
through the application of best management practices. The guidance documents are not
regulations but have been used by the federal agencies as yardsticks against which to
measure state 86217 programs when they apply for approval.

9. 86217 in a Nutshell: Summary of the 86217 Guidance Specifying Management Measures for
Sources of Nonpoint Pollution in Coastal Waters and 86217 in a Nutshell: Summary of the
86217 Program Development and Approval Guidance

These synopses of the guidance documents were prepared by the Hawaii Coastal Zone
Management Program to make them more user-friendly for focus group members and
other interested citizens. They were distributed at the initial series of public meetings for
development of Hawaii’s Coastal Nonpoint Pollution Control Program Management
Plan (CNPCP) in 1993.

10. “Nonpoint Source Pollution Management and Control,” Chapter 342E, Hawaii Revised
Statutes

Until 1993, when Chapter 342E was enacted, there was no specific authority in Hawalii
law regarding nonpoint source pollution. For the purposes of Hawaii’ s Nonpoint Source
Water Pollution Management Plan and Section 319 activities, EPA accepted as sufficient
legal authority the Governor’ s designation of the Department of Health as the State Water
Quality Management Agency as well as the statutory requirement of the Director of that
agency to prevent, control, and abate water pollution within the state.
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Chapter 342E defines such terms as “Nonpoint source pollution,” “Point source
pollution,” and “ State waters.” It also legally establishes within the Department a
nonpoint source pollution management and control program (although the program had
existed since 1990). The Director of the Department of Health is given alarge number of
additional powers and duties by this statute, although all of them may be delegated except
the power to make rules.

The chapter also gives the Director certain powers and responsibilities regarding
enforcement of any rule adopted under the chapter; it provides for civil penalties for
violation of any such rules or obstructing any investigations under such rules.

Although the listed powers and duties in the statute cover a very complete nonpoint
source pollution control program, the State has not yet adopted rules to implement the
itemsin thelist. Nevertheless, anumber of the powers and duties have been carried out
by the Department’ s Polluted Runoff Control Program.

11. Hawaii’ s Coastal Nonpoint Pollution Control Program: Management Plan (CNPCP),
Hawaii Office of State Planning - prepared for the National Oceanic and Atmospheric
Administration (NOAA), U.S. Department of Commerce and U.S. Environmental Protection
Agency (EPA).

Hawaii’s Coastal Nonpoint Pollution Control Program: Management Plan isthe state's
extensive response to the guidances and other requirements of CZARA. A chapter is
devoted to each land or water use category, giving a brief description of the usein
Hawaii, the types of polluted runoff associated with the use, and existing programs
addressing those types of polluted runoff. Each management measure for the use is
described with its specific applicability. Of the 56 management measuresin EPA’s
guidance, 49 are adopted in the CNCPC plan (some with minor amendments to make
them conform to Hawaii’ s conditions) while seven EPA measures are replaced with
alternative measures and justifications given. In addition, Hawaii added a management
measure addressing golf course development and maintenance. Each chapter also
includes a section showing how the management measures would be implemented, and a
section on regulatory and non-regul atory mechanisms backing up the management
measures.

Along with recommendations for implementing specific management measures, the
CNPCP plan aso includes general recommendations that cross all sectors. These general
recommendations include mechanisms for strengthening existing regulations, improving
coordination and enforcement among State, federal, and county agencies, continuing to
develop and implement BMPs to control or reduce polluted runoff, and supporting and
facilitating community-based watershed management efforts.

In addition, responding to requirementsin CZARA and the guidances, the CNPCP plan
includes sections covering Critical Coastal Areas and additional management measures,
administrative coordination, and monitoring and tracking techniques.
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12. Nonpoint Source Program and Grants Guidance for Fiscal Year 1997 and Beyond prepared
by the U.S. Environmental Protection Agency

This document provides a new framework in which states have the “flexibility to
implement their [319] programs in a manner that maximizes their ability to achieve
[EPA’ ] long-term vision,” which is“All states are implementing dynamic and effective
nonpoint source programs designed to achieve and maintain beneficial uses of water.”
The Guidance directs all states to review their Section 319 nonpoint source management
programs and revise them as appropriate to reflect nine “key elements” within the state
program. The “key elements,” listed on page 2-8, were developed jointly by the EPA and
the states to describe the components of effective nonpoint source programs.

13. Hawaii’ s Nonpoint Source Management Program Update (Preliminary Draft) prepared by
the Hawaii Department of Health with the Hawaii Coastal Zone Management Program

This document isthe first draft of DOH-Price’ s response to the EPA 1997 “ Guidance”
(see above). It provides an assessment of agency and private activitiesin Hawaii which
fulfill the nine “key elements’ and revises the 1990 Hawaii’ s Nonpoint Source Water
Pollution Management Plan. After public meetings and a public comment period in July
and August, which resulted in additional revisions, it was submitted to EPA for review as
Hawaii’ s Nonpoint Source Management Program Update - Draft.

EPA indicated that the revised document and the PRC program met the requirements for
recognitionasa“Tier |” state. Tier | Nonpoint Source States are considered by the EPA
to (1) have incorporated the “key elements’ into its revised polluted runoff control
program and (2) have a proven track record of effectively implementing nonpoint source
programs. The benefits of such recognition include priority for multi-year grant work
plans, streamlined review of grants applications, increased technical assistance, reduced
reporting requirements, and reduced oversight by the EPA.

The document submitted to EPA, which included an outline of CZARA implementation
for Hawaii, served as the base document from which Hawaii’ s Implementation Plan for
Polluted Runoff Control was devel oped.

14. Clean Water Action Plan: Restoring and Protecting America’ s Waters (CWAP) prepared by
U.S. Environmental Protection Agency and U.S. Department of Agriculture

The CWAP focuses on four major action areas to achieve clean water goals: a watershed
approach, strong federal and state standards, natural resource stewardship, and informed
citizens and officials. The federal government commitsitself in the Plan to support
locally led partnerships with a broad array of members to meet clean water and public
health goals, to increase financial and technical assistance, and to help restore and sustain
the health of aguatic systems on awatershed basis. A large number of “key actions’ with
specified actors and timeframes are included for the major action aress.
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State programs focus on unified watershed assessments and watershed restoration action
strategies; the intent of the latter is to restore watersheds that are not meeting clean water
and natural resource goals. Hawaii’s program in this regard is described in Chapter 5.

15. The Hawaii Unified Water shed Assessment prepared by Hawaii Department of Health,
Natural Resources Conservation Service, and Office of Planning

A federal guidanceissued in May 1998 directed all states to begin implementation of the
CWAP by preparing a*“Unified Watershed Assessment” (UWA) that was to be
completed by October 1998. The Hawaii UWA used information from existing efforts
within the State to place all watersheds into one of four categories. The watersheds
included in category | were prioritized for the purpose of distribution of federal funds
appropriated specifically for the effort. The Hawaii UWA appearsin full as Appendix C.
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Appendix A-2
“Hawaii’s Nonpoint Source Water Pollution Management Plan” (1990)
and
“Hawaii’s Assessment of Nonpoint Sour ce Pollution Water Quality Problems’ (1990)

In response to the directives in Section 319 of the Clean Water Act, the Hawaii
Department of Health developed two reports that were published in November 1990. One,
Hawaii’s Nonpoint Source Water Pollution Management Plan, focused on best management
practices, assistance programs, and program milestones. The other, upon which the management
plan was built, was Hawaii’ s Assessment of Nonpoint Source Pollution Water Quality Problems
which reviewed the nature, cause, effect, and extent of nonpoint source pollution in Hawaii, and
identified the State’ s Water Quality Limited Segments.

The Water Quality Limited Segments are water bodies in the state which cannot
reasonably be expected to attain or maintain State Water Quality Standards without additional
action to control nonpoint sources of pollution. The Assessment also identified categories of
nonpoint source pollution contributing to the Water Quality Limited Segments. It included a
targeting scheme that grouped the segments by the likelihood that actions to reduce nonpoint
source pollution would improve the segments and within these groups by their level of use and
value to the community.

The " Assessment” was based not only on interviews with knowledgeabl e persons and on-
Site investigations, but aso on previous work done under the auspices of the Department of
Health, especially in the “Technical Report No. 2 — Nonpoint Source Pollution in Hawaii:
Assessments and Recommendations.” This report, done in 1978 under the auspices of the “208
Water Quality Program,” contained an island-by-island assessment of areas that contributed to
nonpoint source pollution and a series of maps. A revision of the mapsisincluded in the
“ Assessment.”

Public review of the “ Assessment” occurred in late 1987, after which it was amended and
used to help develop the “Nonpoint Source Water Pollution Management Plan.”

The “Nonpoint Source Water Pollution Management Plan” had five components:
assistance programs, activities of Hawaii’s Technical Committee on Nonpoint Source Pollution
Control, public information and education, priority projects, and monitoring. These components
are discussed below. The“Plan” not only targeted Water Quality-limited segmentsidentified in
the * Assessment” but also supported programs that addressed statewide nonpoint source
problems.

A section on Best Management Practices (BMPs) was included in the “Nonpoint Source
Water Pollution Management Plan.” These are methods, measures, and practices used to
prevent or reduce pollution, in this case water pollution. For this purpose, BMPs are applied on
land to address nonpoint sources. Although they can be applied individually, they are usually
more effective in combination. This section includes a matrix that correlates BMPs used in
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Hawaii with nonpoint sources of pollution that affect Hawaii’ s waters; also included are
descriptions of the specific BMPs.

The section on assistance programs gives brief descriptions of the goals and activities of
agencies and organizations that provided assistance with nonpoint source pollution problems; a
contact name and number were aso given.

The Hawaii Technical Committee on Nonpoint Source Pollution Control was first
devel oped as a Department of Health Advisory Committee during the Clean Water Act Section
208 planning process. The Technical Committee included representatives of Federal and State
agencies conducting nonpoint source-related activities and, as a nucleus, the Soil and Water
Conservation District representatives, who provided local-level input. The Committee provided
review for both the “ Assessment” and the “Nonpoint Source Water Pollution Management Plan.”
It also conducted public information education activities assisting in interagency coordination
and interaction, reviewed programs, prioritized projects, and provided program revision
recommendations.

The Department of Health’ s education information activities proposed in the “ Nonpoint
Source Water Pollution Management Plan” included a coloring book, avideo program, a
quarterly newsletter, an annual Water Week, a poster, and a classroom and field guide for use by
teachers.

The section on priority nonpoint source management projects included both ongoing and
proposed research, as well as securing permanent state funding for the program and developing
memoranda of understanding with other agencies.

At the time the “Nonpoint Source Water Pollution Management Plan” was published, the
Department of Health was just beginning a revised water quality monitoring program called
“Hawaii’ s Blue Waters,” supported by increased state funding. This revised program included
special designs for monitoring nonpoint sources and planned to monitor water quality limited
segments for toxics in the water column, sediments, and tissues of marine organisms. The
monitoring was intended to develop baseline levels, especially for metals. Unfortunately,
funding for the “Hawaii’ s Blue Waters’ program was not maintained at theinitial level, coastal
water monitoring frequency diminished greatly, and special projects could not be funded. The
“Nonpoint Source Water Pollution Management Plan” was unable to identify funding sources
beyond those provided by EPA for the Section 319 program.
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Appendix A-3

“Nonpoint Sour ce Pollution M anagement and Control,”
Hawaii Revised Statutes, Chapter 342E (1993)

Until 1993, when Act 345 (codified as Chapter 342E, Hawaii Revised Statutes) was
passed by the Legidature and approved by the Governor, Hawaii law had no specific authority in
regarding nonpoint source pollution. The facts that the Governor had designated the Department
of Health as the State Water Quality Management Agency and that the Director of that agency
was required by state statute to prevent, control, and abate water pollution within the state were
accepted by the Environmental Protection Agency as sufficient legal authority for the State to
carry out Clean Water Act Section 319 activities.

Chapter 342E defines such terms as “Nonpoint source pollution,” “Point source
pollution,” and “ State waters.” It establishes within the Department a nonpoint source pollution
management and control program (although the program had existed since 1990). The Director
of the Department of Health is given alarge number of additional powers and duties by this
statute, although all of them may be delegated except the power to make rules. Dutiesinclude:

+ agenera chargeto “[R] reduce, control, and mitigate nonpoint source pollution”;

+ adopting rules necessary for the purpose of the chapter (rules may include water
quality standards for specific areas, types of nonpoint source discharges, or
management measures to control nonpoint source pollution “allowing for varying local
conditions’);

+ developing necessary plans and other actions to carry out any federal legal directions
regarding the management or mitigation of nonpoint source pollution; and

+ working cooperatively with other government agencies to facilitate the monitoring
and updating of the list of Water Quality Limited Segments.

Other required activities are derived from Section 319 of the Clean Water Act, including
identifying categories of nonpoint source pollution impacting Water Quality Limited Segments
and facilitating implementation of Best Management Practices.

Identification of both public and private sources of expertise, convening statewide and
regional public forums, providing funding for demonstration of the best available technologies
and BMPs, and for public initiatives are aso duties under this statute. Lastly, environmental
assessments and environmental impact statements are to be reviewed by the Department of
Health for the effects a proposed action would have on nonpoint source pollution in the project
area. Chapter 342E also gives the Director certain powers and responsibilities regarding
enforcement of any rule adopted under the chapter and provides for civil penalties for violation
of any such rules or obstructing any investigations under such rules.

However, athough the listed powers and duties in the statute cover a very complete
nonpoint source pollution control program, the State has not yet adopted rules to implement the
chapter. Nevertheless, a number of the powers and duties have been carried out by the
Department’ s Polluted Runoff Control Program.
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Appendix A-4
“Hawaii’s Coastal Nonpoint Pollution Control Program Management Plan” (1996)

Background

Hawaii’s Coastal Zone Management Program was formally adopted by the state
Legislaturein 1977 (Hawaii Revised Statutes, Chapter 205A) as a response to the federal Coastal
Zone Management Act of 1972 (P.L. 104-150). Chapter 205A builds on existing authorities and
relies on anetwork of authorities and partnerships for implementation; the Coastal Zone
Management Program has working relationships with all levels of government as well as with
various public and private sector organizations and the general public.

The Hawaii Coastal Zone Management Program has four major elements: (1) federal
coordination and state initiatives; (2) state and county coordination; (3) public participation and
education; and (4) administration. The first element includes the coastal nonpoint pollution
control program devel oped under Section 6217 of the Coastal Zone Act Reauthorization
Amendments. The program was to implement a set of management measures, referred to as the
“6217 (g) measures,” set forth in guidance published by Environmental Protection Agency. In
addition to the management measures guidance, the “Hawaii’s Coastal Nonpoint Pollution
Control Program Management Plan” to be produced by the program needed to conform to a
Program Development and Approval Guidance published by the National Oceanic &
Atmospheric Administration.

Shortly after the Coastal Zone Act Reauthorization Amendments were passedl, the
Hawaii Coastal Zone Management Program began working closely with the Department of
Health Environmental Planning Office to coordinate the development of a Coastal Nonpoint
Pollution Control Program management plan in collaboration with federal, state, and county
agencies, non-government organizations, and individuals. A draft management plan, identifying
existing and proposed regulatory and non-regul atory mechanisms to reduce polluted runoff to
improve coastal water quality and including recommended actions to facilitate effective
implementation, went out for public review in December 1995. By June 1996, the completed
draft “Hawaii’ s Coastal Nonpoint Pollution Control Program Management Plan” was submitted
to the National Oceanic & Atmospheric Administration and the Environmental Protection
Agency for review and approval.

Description of “Hawaii’s Coastal Nonpoint Pollution Control Program Management Plan”
and its development

The Environmental Protection Agency guidance contains 56 management measures
grouped into six areas. agriculture, forestry, urban areas, marinas, hydromodification, and
wetlands and streams. These measures are intended to be the basis for the state coastal nonpoint
pollution control program, and states are required to either implement all of the measuresin the

1 Section 6217 of Coastal Zone Act Reauthorization Amendments was not actually an amendment of the
Coastal Zone Management Act of 1972, but it applied to all states with approved Coastal Zone
Management Programs, which included Hawaii.
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guidance, or justify why they should not be implemented or why alternative measures have been
developed. The measures are to be implemented through regulatory or non-regulatory nonpoint
source pollution control mechanisms activated by the application of Best Management Practices
(BMPs) applied to land and water.

“Hawalii’s Coastal Nonpoint Pollution Control Program Management Plan” isthe state’s
extensive response to the guidances and other requirements of section 6217 of the Coastal Zone
Act Reauthorization Amendments. The Executive Summary (pages i-ii) lists, by land or water
use category, the management measures and highlights recommended implementing actions to
assure effective implementation. A chapter is devoted to each land or water use category, giving
abrief description of the use in Hawaii, the types of polluted runoff associated with the use, and
existing programs addressing those types of polluted runoff. Each *“6217 (g) guidance”
management measure for the use is described with its specific applicability. Of the 56
management measures in the Environmental Protection Agency’s guidance, 49 are adopted
(some with minor amendments to make them conform to Hawaii’ s conditions) while seven
Environmental Protection Agency measures are replaced with alternative measures and
justifications given. In addition, Hawaii added a management measure addressing golf course
devel opment and maintenance to bring the total to 57. Each chapter also includes a section
showing how the management measures would be implemented, and a section on regulatory and
non-regulatory mechanisms backing up the management measures.

Along with recommendations for implementing specific management measures,
“Hawaii’s Coastal Nonpoint Pollution Control Program Management Plan” also includes
general recommendations that cross all sectors. These general recommendations include
mechanisms for strengthening existing regulations, improving coordination and enforcement
among State, federal, and county agencies, continuing to develop and implement BMPsto
control or reduce polluted runoff, and supporting and facilitating community-based watershed
management efforts.

In addition, responding to requirements in Section 6217 of the Coastal Zone Act
Reauthorization Amendments and the guidances, “Hawaii’ s Coastal Nonpoint Pollution Control
Program Management Plan” includes sections covering Critical Coastal Areas and additional
management measures, administrative coordination, and monitoring and tracking techniques.

Thefirst of these sections lists threatened or impaired coastal waters, based on DOH’s list
of Water Quality Limited Segments (which were 16 waterbodies at the time, but now include 18)
and six other water bodies identified as having water quality problems, due at least in part to
polluted runoff. Because of alack of staffing and funding, “Hawaii’ s Coastal Nonpoint
Pollution Control Program Management Plan” did not complete all of the guidance
requirements for the first section. Requirements omitted were: identification of the specific land
or water uses contributing to the impaired or threatened coastal waters: delineation of “critical
coastal areas’ adjacent to threatened and impaired waters where new or expanding land or water
uses will contribute to future threat or impairment of coastal waters; and development and
implementation of additional management measures. On the latter point, Hawaii’s position is
that the impacts of the management measures already identified in the “Hawaii’ s Coastal
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Nonpoint Pollution Control Program Management Plan” would need to be monitored for a
period of several years before additional management measures are considered.

The chapter on monitoring and tracking lays out an ambitious water quality monitoring
program under the auspices of the Clean Water Branch of DOH. Besides an expanded program
of chemical parameter monitoring, it includes a number of biomonitoring techniques. The
chapter addresses tracking of the implementation of management measures. Although the Plan
notes that staff and funding constraints would probably prohibit implementation, it suggests the
use of “site ingpectors’/* extension agents’ who would provide technical assistance to land users
and also make sure that installed management measures were operating properly.

“Hawalii’ s Coastal Nonpoint Pollution Control Program Management Plan” was
devel oped between 1993 and 1996; a working group (addressing broader issues of program
development and those issues which cut across all land use categories) and five focus groups
(agriculture, forestry, urban, marinas, and streams systems) were formed over the three-year
period. The groups were informal advisory groups with voluntary membership, recruited from
as broad arange of interests as possible. Because of budget constraints, al meetings were held
in Honolulu; however, efforts were made to involve persons across the state by distributing
meeting notes to mailing lists. The working group met 10 times during the period, while focus
groups met anywhere from 6 to 16 times; in addition, the agriculture focus group formed
subgroups which met frequently outside the regular meetings.

There were also three sets of public meetings around the state; a set of 13 introductory
meetings was held during August and September 1993. A previously developed mailing list,
used along with newspaper advertising to publicize the 1993 meetings, was supplemented by the
attendees at these meetings and others who expressed interest, arriving at atotal list of more than
1200 names. In June 1995, a second round of seven meetings to provide an update and progress
report and collect further community input was held around the state. A draft Plan was
distributed in December 1995; and in January and February 1996, another round of seven
meetings was conducted to summarize the key recommendations and provide an opportunity for
verbal comments. Both verbal and written comments were reviewed extensively in preparing the
final draft document submitted to the federal government.

Note: In the process of developing “Hawaii’s Coastal Nonpoint Pollution Control
Program Management Plan,” five background and informational reports were developed by
consultants to the Coastal Zone Management Program. These include:

+ Background Studies of Nonpoint Source Pollution in the State of Hawaii;

+ Review and Inventory of Regulatory and Non-Regulatory Nonpoint Source Pollution

Control Mechanismsin Hawaii;
+ Final Contract Report: Sate Definition and Delineation of Water sheds;
+ Urban Nonpoint Source Pollution Control in the Pacific Islands. Applicability of
Pollution Control BMPs and
+ Riparian Nonpoint Pollution Control in Hawaii: Impacts and Policy
Recommendations.
Full citations for these studies are given in the “References’ section of this document.
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Federal Conditional Approval and “Findings’

In June 1998, after extensive discussion between the State and the federal agencies, the
National Oceanic & Atmospheric Administration and the Environmental Protection Agency
issued “Findings for Hawaii’s Coastal Nonpoint Pollution Control Program” which provided
conditional approval of “Hawaii’s Coastal Nonpoint Pollution Control Program Management
Plan,” with conditions which the State must meet within one to five years. While the State is
moving forward with development of aimplementation plan based on “Hawaii’ s Coastal
Nonpoint Pollution Control Program Management Plan” (the next step in the Coastal Zone Act
Reauthorization Amendments process), the Coastal Zone Management Program continues to
have concerns about:

1. the economic achievability of several of the federally mandated management measures,

2. the ability of the Program to address the conditions in the time frames provided given
current funding levels, and

3. apotentia conflict between County home rule and the federal agencies expectation that
the State will have oversight or back-up enforcement authority over al aspects of
implementation statewide.

The “Findings for Hawaii’s Coastal Nonpoint Pollution Control Program” presents, for
each of the major nonpoint source categories identified in the 6217 (g) guidance and the
administrative elements in the program guidance, a“Finding,” “Rationale,” and where
appropriate, “Conditions.”

A “Finding” indicates whether the State program does or does not include management
measures in conformity with the 6217 (g) guidance and whether it does or does not include
enforceable policies and mechanisms to ensure implementation. If the State has proposed an
alternative management measure but has not adopted it as state policy, or if the State has
identified a back-up enforceable policy but has not demonstrated the ability of that policy to
ensure implementation, the “Finding” will be that the State program is not in conformity.

“Rationale” includes the information or sources of information upon which the “Finding”
and “Condition” is based and recognizes State programs and policies which address the measure
or administrative element.

“Conditions’ describe State actions that will be necessary for Hawaii to receive final
approval of its CNPCP. Timeframes associated with “Conditions’ became effective upon the
official date of the “Findings for Hawaii’s Coastal Nonpoint Pollution Control Program,” which
was July 1, 1998. The “Findings’ document is reproduced in Appendix A-5.

Hawaii’ s Implementation Plan for Polluted Runoff Control ~ Background Document Summaries
Page A-4-4 Appendix A-4



Appendix A —Background Document Summaries

Appendix A-5
“Findings for Hawaii’s Coastal Nonpoint Pollution Control Program” (1998)

FOREWORD

This document contains the findings for the coastal nonpoint pollution control program
submitted by the State of Hawaii pursuant to Section 6217(a) of the Coastal Zone Act
Reauthorization Amendments of 1990 (CZARA). The findings are based on areview of the
Hawaii’ s Coastal Nonpoint Pollution Control Program, Final Program Submittal, July 1996 ,
and supplemental material provided by Hawaii after the program submittal. The National
Oceanic and Atmospheric Administration (NOAA) and the U.S. Environmental Protection
Agency (EPA) reviewed thisinformation and evaluated the extent to which it conformsto the
requirements of CZARA.

NOAA and EPA commend the State of Hawaii on the substantial time and effort put into
devel oping this program and appreciate the commitment the State has shown to complete an
ambitious task with limited resources. NOAA and EPA will continue to work with coastal states
and territories to ensure that these findings represent an accurate assessment of current state and
territorial abilities and efforts to address coastal nonpoint source pollution. NOAA and EPA
recognize that further administrative changes that will affect these findings may be made to the
coastal nonpoint program and, once such changes are finalized, will review these findingsin
light of the changes and make any necessary adjustments.

APPROVAL DECISION

NOAA and EPA approve the coastal nonpoint pollution control program submitted by the
State of Hawaii pursuant to Section 6217(a) of the Coastal Zone Act Reauthorization
Amendments of 1990, subject to certain conditions.

This document provides the specific findings used by EPA and NOAA as the basis for
the decision to approve the State’'s program. It also provides the rationale for the findings and
includes the conditions that will need to be met for Hawaii to receive final approval of its
program. The timeframes associated with conditions become effective upon the date of the
approval letter for these findings.

INTRODUCTION

This document is organized by the major nonpoint source categories and subcategories
identified in the Section 6217(g) guidance and the administrative elements identified in the
program guidance. Where appropriate, NOAA and EPA have grouped categories and
subcategories of management measures into asingle finding. The structure of each finding
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follows a standard format: Finding and Rationale. The Findings and Rationale are the basis for
the Conditions, which are listed in Section XI1 of this document (beginning on page 19).

Generally, the finding says that the State program: @) includes or does not include
management measures in conformity with the 6217 (g) guidance, and b) includes or does not
include enforceabl e policies and mechanisms to ensure implementation. Where the State has
proposed a management measure in its program submittal, but has not adopted the management
measure as state policy, the finding is that the State’ s program is not in conformity, pending
adoption of the measure. 1n some cases, the finding reflects that the State has identified a back-
up enforceable policy, but has not yet demonstrated the ability of the authority to ensure
implementation. The Rationale includes information upon which the Findings and Conditions
are based, and recognizes where the State has programs and policies that address the
management measure. The Conditions describe the actions necessary for Hawaii to receive final
approval of its program. For further understanding of terms used in this document, the reader is
referred to the following:

Guidance Specifying Management Measures for Sources of Nonpoint Pollution in
Coastal Waters (EPA, January 1993);

Coastal Nonpoint Pollution Control Program: Program Development and Approval
Guidance (NOAA and EPA, January 1993);

Flexibility for State Coastal Nonpoint Programs (NOAA and EPA, March 1995).

The references in this document refer to the Hawaii’ s Coastal Nonpoint Pollution Control
Program, Final Program Submittal, July 1996 (*program submittal”). NOAA and EPA have
written this document as succinctly as possible. We have relied upon, but do not repeat here, the
extensive information that the State included in the program submittal. Further information and
analysisis contained in the administrative record for this approval decision and may be reviewed
by interested parties at the following locations:

EPA/Office of Wetlands, Oceans and Watersheds
Assessment & Watershed Protection Division
Nonpoint Source Control Branch

401 M St., SW (4503-F)

Washington, DC 20460

Contact: Robert Goo (202/260-7025)

NOAA/Office of Ocean and Coastal Resource Management
Coastal Programs Division

SSMC-4, NJORM3

1305 East-West Highway

Silver Spring, MD 20910

Contact: Masi Okasaki (301/713-3121, ext. 185)
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U.S. EPA Region IX

75 Hawthorne Street (WTR-10)

San Francisco, CA 94105

Contact: Audrey Shileikis (415/744-1968)

EXECUTIVE SUMMARY

The Hawaii Coastal Nonpoint Pollution Control Program (CNPCP) submittal summarizes
existing programs to reduce nonpoint sources of pollution and improve water quality, and
identifies recommendations to improve the program. The State will be developing an
Implementation Plan that will describe how these recommendations will be implemented and
what other steps the State will take to meet the conditions identified in the proposed Findings.

The proposed Findings conclude that the State program provides a good foundation for
reducing nonpoint source pollution and improving coastal water quality, and that additional work
remains to be done to fully address the requirements of CZARA. In summary:

e the State needsto fully describe how the management measures will be incorporated
into the State’s CNPCP and how they will be implemented,;

e the State will need to describe how existing “back-up” authorities will be used to
ensure implementation of the management measures, if voluntary effortsfail;

e the State will need to adequately address the administrative elements related to
technical assistance, critical coastal areas, additional management measures and
monitoring.

Accordingly, NOAA and EPA’s approval of Hawaii’s CNPCP includes conditions for
addressing the above areas. These conditions must be met within one to five years, depending on
the condition (see Section XII below), as specified in the March 16, 1995 Flexibility Guidance,
for the State to receive full program approval. The State, NOAA and EPA will work together to
annually review progress towards meeting these conditions, with the goal of developing afully
approvable Hawaii CNPCP that results in environmental and public health protection and meets
the requirements of CZARA.

l. BOUNDARY

FINDING: Hawaii’s 6217 management area, defined as all lands of the State and the area
extending seaward to the limit of the State’ s power and management authority, including the
U.S. territorial sea, is sufficient to control the land and water uses that have or are reasonably
expected to have a significant impact on the coastal waters of Hawaii.
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Il. AGRICULTURE

FINDING: Hawaii’s program includes alternative management measures for confined animal
facilities, pesticide and irrigation that are as effective as the 6217(g) management measures.
NOAA and EPA cannot determine if the State’ s proposed alternative management measures for
erosion and sediment control, nutrient management, and grazing are as effective as the 6217(g)
management measures until additional information is developed by the State. The State has
identified a back-up enforceable authority, but has not yet demonstrated the ability of the
authority to ensure implementation of the management measures throughout the 6217
management area.

RATIONALE: Hawaii’s alternative management measures for facility wastewater and runoff
from confined animal facilities, pesticides, and irrigation are as effective as the management
measures in the 6217(g) guidance. Hawaii has also identified practices to implement these
measures. While the State has identified the Natural Resources Conservation Service (NRCS)
practices for waste utilization to support the confined animal facility management measure,
corresponding guidance is not in the Department of Health’s Draft Guidelines for Livestock
Waste Management (Draft Guidelines) which will be used to provide information on
management measure implementation to landowners. The Draft Guidelines only apply to new or
expanding operations and do not address nutrient management or previously discussed waste
utilization. NOAA and EPA strongly encourage the State to revise the Draft Guidelinesto
incorporate appropriate waste utilization practices.

For the pesticide management measure, Hawaii Administrative Rules (HAR) 11-21 requires anti-
backflow devices and HAR 4-66 regulates restricted use pesticides and requires applicatorsto
apply pesticides consistent with the label. Hawaii’ s program submittal on pages [11-32 - 111-33,
lists comprehensive State practices based on the NRCS field technical guides for integrated pest
management. The Cooperative Extension Service, NRCS, Soil and Water Conservation Districts
(SWCDs) and the US Department of Agriculture (USDA) Farm Services Agency areinvolved in
providing information and technical assistance on these practices.

The State has also proposed alternative management measures for erosion and sediment control,
nutrient management, and grazing to make them more appropriate for Hawaii.

o The proposed alternative management measures for erosion and sediment control, and
grazing do not incorporate the erosion, and range and pasture components, respectively,
of USDA'’s Conservation Management System, as specified in the 6217(g) guidance.
Hawaii proposes to apply “any combination of conservation practices and management
that achieves an acceptable level of treatment.” Hawaii is currently in the process of
defining an acceptable level of treatment. When EPA and NOAA determine that
Hawaii’ s process to define acceptable level of treatment is as effective as the 6217(Q)
measures, both measures will be acceptable as alternative management measures.

0 Hawaii’s proposed alternative nutrient management measure differs from the 6217(g)
measure in three significant ways. 1) the proposed measure will not determine the rate of
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availability of the nutrients; 2) therealistic yield expectations will be based on
“achievableyields’ (to be determined by Cooperative Extension Service, nutrient
management planners, farmers, or others), rather than on yield histories (State Land
Grant University recommendations, or NRCS soils information); and, 3) the proposed
measure will not include soil tests for nitrogen. When EPA and NOAA are ableto
determine that the information to support Hawaii’ s alternative management measure is as
effective as the 6217(g) guidance, this measure will be acceptable as an alternative
management measure.

The State of Hawalii is proposing a voluntary Agricultural Pollution Prevention Plan (PPP)
program for the implementation of al the agricultural management measures. A PPP program
would be submitted to the local SWCD for review and approval, and revised every 3-5 years.
Proposed incentives to participate in the PPP program include property tax breaks, and
exemption from enforcement actions. The State also proposes development of a bad actor law to
strengthen the State’ s enforcement mechanism.

The State proposes to use Hawaii Revised Statues (HRS) Chapter 342D, Water Pollution
Control, and HAR Chapter 11-54, Water Quality Standards, as back-up enforceable policies and
mechanisms for al agricultural management measures.

. FORESTRY

FINDING: Hawaii’s program does not include management measures in conformity with the
6217(g) guidance for forestry. The State has identified a back-up enforceable authority but has
not yet demonstrated the ability of the authority to ensure implementation of the management
measures throughout the 6217 management area.

RATIONALE: To date, forestry in Hawaii isavery limited activity and is confined almost
exclusively to the Island of Hawaii. However, Hawaii anticipates significant growth in
commercial silviculture in the near future as an alternative to the declining sugarcane industry.
Based on the expectation that forestry activities may increase into a significant activity in the
6217 management area, Hawaii has presented a draft program outlined on page 111-96 through
[11-100 of its submittal, which would encourage participation in voluntary, incentive-driven
programs. Hawaii proposes that these voluntary incentive programs be administered by the
Department of Land and Natural Resources under the Tree Farm Program. The State has
proposed alternative management measures for timber harvesting and fire management to make
them more appropriate for Hawaii. Although these proposed alternative management measures
are as effective as the corresponding 6217(g) guidance measures, they need to be adopted as
State policy.

Hawaii aso proposes to incorporate Best Management Practice (BMP) implementation into
Conservation District Use Application (CDUA) permits and timber land licenses. This approach
would provide enforceable policies and mechanisms in areas where these programs apply.
However, according to Hawaii’ s program submittal on page I11-64, most potential forestry
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operations are likely to be started on agricultural lands, where a CDUA permit would not be
required. The State intends to encourage implementation of the management measures through
voluntary management plans developed and implemented under the Forest Stewardship and Tree
Farm programs. The State also intends that forestry operations on agricultural land will have the
same incentives to participate in the voluntary PPP. The State will use HRS Chapter 342D,
Water Pollution Control, and HAR Chapter 11-54, Water Quality Standards, as back-up
enforceable policies and mechanisms for all forestry management measures.

V. URBAN

A. New Development

FINDING: Hawaii’s program does not include management measures in conformity with the
6217(g) guidance for new development. The State has identified a back-up enforceable authority
for the new development management measure, but has not yet demonstrated the ability of the
authority to ensure implementation throughout the 6217 management area.

RATIONALE: InHawaii, the county planning departments are responsible for regulating the
impacts of development projects. County storm drainage standards are implemented through the
county departments of public works. According to the State submittal, these standards were only
designed for flood control purposes and not for controlling nonpoint source pollution. However,
the City and County of Honolulu has the goal to alow no increases in runoff from new
developments and are currently in the process of drafting stormwater requirements for new
development. Maui County is aso engaged in the final stages of developing new rulesto
address thisissue. Both of these proposed rulemakings, when final, are anticipated to be
consistent with the goal's of the management measures. The County of Hawaii has a policy not
to allow runoff to leave the boundaries of a new subdivision and requires the use of injection
wells to maintain pre-development hydrology. The County of Kauai has management measures
but they are not consistent with the 6217(g) guidance.

The State submittal indicated that the four counties consider the TSS reduction goals of the
management measures achievable, but are uncertain if the peak flow rate requirements are
achievable. The counties will attempt to achieve the TSS loading reductions by limiting average
post-development runoff flow to pre-development levels. However, the State has not provided
information regarding specific management measures or described the State' srole in working
with the counties to implement the management measures throughout the 6217 management
area.

The State will use HRS Chapter 342D, Water Pollution Control and HAR Chapter 11-54, Water
Quality Standards as back-up enforceable policies and mechanisms for the new development
management measure.
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B. Woatershed Protection and Existing Devel opment

FINDING: Hawaii’s program does not include management measures in conformity with the
6217(g) guidance for watershed protection and existing development. Hawaii’ s program
includes enforceabl e policies and mechanisms to ensure implementation of the watershed
protection management measure. The State has identified a back-up enforceable authority for
the existing development management measure, but has not yet demonstrated the ability of the
authority to ensure implementation throughout the 6217 management area.

RATIONALE: The State submittal references regulatory and non-regulatory mechanisms that
partially address the watershed protection management measure. However, these mechanisms
do not result in a statewide watershed protection program or policies that preserve areas critical
to water quality within all watersheds of Hawaii. The State needs to develop a statewide
watershed process to address the management measure element.

The State Land Use Law, Chapter 205 Hawaii Revised Statutes (HRS) divides al lands into four
major district classifications: urban, rural, agricultural and conservation. Conservation District
lands encompass 47.6% of the State. Within the Conservation District, subzones can be
established to protect lands susceptible to erosion (Limited Subzones) and to protect watersheds
(Protection Subzones). The Department of Land and Natural Resources regulates the usesin
conservation districts through the Conservation District Use Application (CDUA). Thefour
counties have authority to issue devel opment-related permitsin the urban district and the
agricultural district for projects less than 15 acres. For projects larger than 15 acres, the Land
Use Commission must review and approve the permit.

Under Chapter 1-2, Hawaii Administrative Rules (HAR), Special Management Areas (SMA) are
designated along the shoreline. Although the Hawaii Coastal Zone Management program
reviews development permitsin SMAs for consistency with the CZM objectives and policies,
each county isresponsible for administering the SMA permits, and shoreline setback provisions.

Under Chapter 195, HRS, Natural Reserves System, the State has the authority to designate and
bring under its control and management those areas necessary to preserve the unique natural
resources of Hawaii. The State’s submittal also indicates that the Counties of Maui and Kauai
have authorities limiting the conversion of areas susceptible to erosion through their
comprehensive zoning ordinances. Although the county authorities provide a framework that
has resulted in the implementation of various aspects of the management measures in specific
jurisdictions, it is unclear what role the State has in working with the counties to implement the
management measures throughout the 6217 management area.

For the existing development management measure, the State implements the Stream Channel
Alteration Permit Program, which can be used to limit destruction of stream channels. The State
has also identified HAR 11-54, Water Quality Standards, as a back-up authority. However, the
State currently does not have a program nor a schedule for implementing controls to address
watershed pollution reduction opportunities from existing development in urbanized areas and a
program to establish buffers along surface waterbodies (other than the shorelines covered under
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the SMA) and their tributaries. Existing assessments such as the CWA Section 303(d) list,
which identifies water quality limited segments, and the Hawaii Stream A ssessment and Stream
Protection and Management Plan, if updated periodically, can be useful toolsin assisting the
State to target areas where water quality may be impacted by existing development. Hawaii,
however, would still need to incorporate within its program an assessment, prioritization and
implementation plan to specifically address individual sites or pollutant sources in developed
areas where remedial action is needed. The establishment of waterbody buffers also could be
incorporated as one element of such aplan.

EPA and NOAA support the State' s effort to implement the recommendations in the program
submittal for both the Watershed and Existing Development management measures.

C. Site Development

FINDING: Hawaii’s program does not include management measures in conformity with the
6217(g) guidance for site development. The State has identified a back-up enforceable authority
for the site development management measure, but has not yet demonstrated the ability of the
authority to ensure implementation of the management measure throughout the 6217
management area.

RATIONALE: The State's program submittal references county authorities addressing
elements of this management measure. Pursuant to State guidance, all counties in Hawaii have
enacted grading ordinances to control soil erosion from land disturbing activities that address
elements of this management measure to varying degrees. Although these authorities provide a
framework that address the implementation of various aspects of the management measure in the
counties, it is unclear what role the State has in working with the counties to implement the
management measures throughout the 6217 management area.

EPA and NOAA recommend that the State of Hawaii pursue the recommendations outlined in
the program submittal and encourage the devel opment and enhancement of the county programs
to address all facets of this management measure. Other potential program enhancements
include expanding the scope of existing programs by lowering applicable size thresholds for site
development practices; applying the concepts and protective mechanisms currently included in
the county subdivision regulations to non-subdivision related developments, e.g., commercial or
large noncommercial/nonprofit devel opments; and promoting county adoption of standards or
guidelines regarding the minimization of impervious surfaces. To strengthen statewide
implementation, NOAA and EPA encourage the State to assess the use of the nonpoint source
pollution and control program established by HRS Chapter 342E-3.

The State will use HRS Chapter 342D, Water Pollution Control and HAR Chapter 11-54, Water
Quality Standards as back-up enforceabl e policies and mechanisms for the site development
management measure.
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D. Construction Site Erosion and Sediment Control

FINDINGS: Hawaii’s program does not include management measures in conformity with the
6217(g) guidance for construction site erosion and sediment control. The State has identified a
back-up enforceable authority for construction site erosion and sediment control but has not yet
demonstrated the ability of the authority to ensure implementation of the management measure
throughout the 6217 management area.

RATIONALE: Pursuant to HRS 180C, all countiesin the State of Hawaii have enacted
ordinances for the purpose of controlling soil erosion and sediment. These ordinances contain, to
varying degrees, standards, criteria, techniques, and methods for the control of erosion and
sediment resulting from land disturbance activities and enforceable policies and mechanisms for
implementation. Since all counties have enacted this ordinance, HRS 180C has been repealed.

The State’ s submittal references county authorities that address elements of this management
measure. Grading projects must receive a permit but erosion and sediment control plans are not
required for all sites, and applicability differs widely where required. Drainage and erosion
control plans are required by the City and County of Honolulu, and the County of Maui, for sites
greater than one acrein area, and cut and fill activities greater than 15 feet in height. Inthe
County of Kauai, drainage and erosion control plans are required for sites greater than 1 acre or
on slopes greater than 20%. In the County of Hawaii, all grading of areas of more than fifteen
thousand square feet requires an approved contour map prepared by a certified professional that
describes erosion and sediment controls. However, as previously mentioned, it is unclear what
role the State has in working with the counties to implement the management measure
throughout the 6217 management area.

The State' s submission (pages 111-122 - 111-123) includes regulatory and procedura changesto
address the erosion and sediment control management measure. These include changes to the
county grading ordinances, development of a BMP manual of construction practicesto help
standardize acceptable practicesin al counties and for State projects, and integrating inspection
for erosion and sediment control plan with other construction activities. NOAA and EPA
encourage the State to implement these changes and also to assess the use of the nonpoint source
pollution and control program established by HRS 342E-3.

The State will use HRS Chapter 342D, Water Pollution Control, and HAR Chapter 11-54, Water
Quality Standards, as back-up enforceable policies and mechanisms for the erosion and sediment
control management measure.

E. Construction Site Chemica Control

FINDING: Hawalii’s program does not include management measures in conformity with the
6217(g) guidance for construction site chemical control. The State has identified a back-up
enforceable authority for construction site chemical control, but has not yet demonstrated the
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ability of the authority to ensure implementation of the management measures throughout the
6217 management area.

RATIONALE: Hawaii has rules regulating the use of pesticides and enforceable policies
controlling the use of restricted pesticides. In addition, the State rules require that no person
shall use any pesticide or pesticide container in any manner which would have unreasonable
adverse effects on the environment.

The State, however, lacks management measures to address general housekeeping of
construction materials, toxic substances, and nutrients on construction sites. The efforts of the
General Contractor’s Association, the City and County of Honolulu, and the State of Hawaii are
positive steps to begin addressing this potential source of water pollution. The Stateis also
encouraged to pursue additional recommended implementing actions outlined in the program
submittal (pages 111-127 - 111-128) including the revision of rulesto include prevention activities,
the training and perhaps the certification of onsite personnel regarding construction chemical
usage, and the development of a best practice manual for construction activities which would
include chemical usage and runoff control practices. NOAA and EPA encourage the State to
implement these changes and al so to assess the use of the nonpoint source pollution and control
program established by HRS 342E-3.

The State will use HRS Chapter 342D, Water Pollution Control, and HAR Chapter 11-54, Water
Quality Standards, as back-up enforceable policies and mechanisms for the construction site
chemical control management measure.

F. New and Operating Onsite Disposal Systems (OSDS)

FINDING: Hawaii’s program includes management measures in conformity with the 6217(g)
guidance and enforceabl e policies and mechanisms to ensure implementation throughout the
6217 management area, except for: 1) requirements for denitrifying OSDS, where applicable;
and, 2) aprogram that ensures inspection of OSDS at a frequency adequate to ascertain system
failure.

RATIONALE: Though the Hawaii Department of Health OSDS program is generally consistent
with the OSDS management measures, the State’ s program does not contain requirements for
both the periodic inspection of operating OSDS and installation or upgrade of denitrifying OSDS
adjacent to nitrogen-limited surface waters.

EPA and NOAA encourage the State to follow the implementing actions in the program
submittal (pages 111-137 - 111-139) regarding program improvements. Priorities include the need
for policies addressing adequate system capacity, and an outreach and education program to
increase awareness of proper use and operation of OSDS. The State should also work with the
counties to provide incentives to encourage homeowners to convert cesspools and seepage pits to
amore environmentally sound practices where these disposal methods either potentially or
currently impair or threaten water quality.
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G. Pollution Prevention

FINDING: Hawaii’s program contains management measures in conformity with the 6217(g)
guidance.

RATIONALE: The State of Hawaii has a program that addresses many facets of Nonpoint
Source Pollution Prevention. These include litter control, pet waste, general public awareness,
recycling program, and illicit discharges of oil and hazardous waste. Other aspects of nonpoint
source pollution prevention in which the State may want to strengthen their program include
expanded nonpoint source education of commercial entities, and lawn and turf management.

H. Golf Courses

FINDING: EPA and NOAA fully support the State in adoption and implementation of the Golf
Course management measure. The measures selected by the State are an excellent foundation
with which to manage and operate golf courses. The State may want to consider the
development of siting and design guidelines or criteriafor new golf coursesto avoid, or at least,
minimize potential environmental impacts of these facilities.

l. Roads, Highways, and Bridges

FINDING: Hawaii’s program includes management measures in conformity with the 6217(g)
guidance for State and Federal roads, highways, and bridges under the Department of
Transportation (DOT) jurisdiction, except for the construction site chemical control, runoff
systems, and operations and maintenance management measures. Hawaii’s program does not
include management measures in conformity with the 6217(g) guidance to address local roads,
highways, and bridges. The State has included enforceable policies and mechanismsto ensure
implementation of the management measures for roads, highways, and bridges under State DOT
jurisdiction, but has not included enforceable policies and mechanisms for local roads, highways,
and bridges to ensure implementation throughout the 6217 management area.

RATIONALE: Hawaii’s management measures for planning, siting, and developing roads,
highways, and bridges are in conformity with the 6217(g) guidance for projects under the
jurisdiction of Hawaii’s DOT. The DOT has adopted standard contract specifications which
require environmental assessments for road, highway, and bridge projects and which assure
implementation of the construction site erosion and sediment management measures for DOT
managed projects. Hawaii does not have similar programs for local roads, highways, and bridges
not under DOT jurisdiction. For construction site chemical control measures, see Section IV .E.
Construction Site Chemical Control.

In Hawaii, the development, and operation and maintenance of county roads, highways, and
bridges are the responsibility of the counties. The counties have construction grading ordinances
and inspection procedures but applicability of the counties erosion and sediment control plans
differswidely where required. Also, Hawaii does not have a statewide program that requires
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DOT to identify and prioritize pollution controls on existing roads, highways, and bridges to
meet the runoff systems management measure. Hawaii’s program describes activities for
operation and maintenance, but lacks the measure for roads, highways, and bridges and
enforceable mechanism to ensure implementation for local roads, highways, and bridges not
under DOT jurisdiction.

DOT uses contract clauses as enforceable policies to ensure implementation of the management
measures for State and Federal roads, highways, and bridges under DOT jurisdiction. The
State management measures and enforceabl e policies and mechanisms to ensure consistent
implementation of the management measures for roads, highways and bridges not under DOT
jurisdiction are not identified.

V. MARINAS AND RECREATIONAL BOATING

A. Marina Siting and Design

FINDING: Hawaii’s program includes management measures in conformity with the 6217(g)
guidance for marinaflushing, water quality assessment, and habitat assessment, but does not
include management measures for shoreline stabilization, storm water runoff, fueling station
design, and sewage facility management. The program includes enforceable policies and
mechanisms to ensure implementation of the management measures.

RATIONALE: The State does not currently have formally adopted uniform guidelines and
criteriain place for al the marina siting measures which are in conformity with the 6217(g)
guidance. The alternative management measure for habitat assessment and the proposed
management measure for shoreline stabilization are as effective as the 6217(g) guidance.

The State has enforceabl e policies and mechanisms, including DLNR’s Conservation District
Use Application (CDUA) and the Department of Health’s water quality authority, for siting and
design of new and expanding marinas, which include management measures for marina flushing,
water quality assessment, and habitat assessment. The State could use these authorities to
implement the proposed management measures for shoreline stabilization, storm water runoff,
fueling station design, and sewage facilities management by formally adopting guidelines and
criteriafor these measures, thereby ensuring their implementation through these authorities.

The DLNR’'s CDUA permit processistriggered by any proposed marina construction project
because submerged lands are included within the Conservation District, as identified under the
State Land Use Law, Chapter 205. The CDUA permit process provides the mechanism to
address the management measures by including the measures as conditions in permits for new
and expanding marinas. The State informally applies review criteria and guidelines found in
documents from the International Marina Institute, the Corps of Engineers and the State’s own
“Draft Planning and Evaluation Guidelines for Private Sector Marina Development” (1993)
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when reviewing private and public marinas. EPA and NOAA encourage the State to consider
formally adopting similar measures to meet coastal nonpoint program requirements.

B. Boating Operation and Mai ntenance

FINDING: Hawaii's program includes management measures in conformity with the 6217(g)
guidance, except for maintenance of sewage facilities. The program includes enforceable
policies and mechanisms to ensure implementation of the management measures throughout the
6217 management area.

RATIONALE: Hawaii’s program includes management measures for marina operation and
maintenance, except for sewage facility maintenance. The State's publication entitled "Managing
Boat Wastes: A Guide for Hawaii Boaters' addresses boat cleaning and boat maintenance
practices. Hawaii’s program identifies statutes and regulations that ensure implementation of the
operation and maintenance management measures. Hawaii's general water pollution control rule
and its water pollution control regulations for boat operation and boat harbors prohibit the
discharge of any pollutant into surface waters. Also, State-operated marinas require permits for
"do-it-yourself" boat cleaning and maintenance in designated areas. The State’ s submittal notes
that pumpout facilities have been installed in severa state harbors, .” . .but accessibility to these
facilities are variable, asisthe public willingness to use them.” Maintenance of the pumpout
facilitiesis also aproblem. Although the Hawaii Boating Special Fund can be used to maintain
sewage pumpout facilities, the submittal does not include any adopted guidelines or criteriafor
maintenance of sewage facilities. The State submittal on pages I11-201 - 204 also identifies
recommendations to fully implement the management measures for marinas and recreational
boating.

VI. HYDROMODIFICATION

1. Channelization/Channel Modification

FINDINGS: Hawaii’s program includes management measures in conformity with the 6217(g)
guidance, and enforceabl e policies and mechanisms to ensure implementation of the
management measures, except for management measures in conformity with the 6217(g)
guidance for existing modified channels.

RATIONALE: The Hawaii Commission on Water Resources requires Stream Channel
Alteration permits for alteration of stream channels. Proposed projects are reviewed for adverse
effects on stream waters and stream ecology. However, thereis no State-level program to
identify opportunities for improvement of water quality and habitat in existing modified
channels. Absent a State program, counties are responsible for the maintenance of channels, and
may enforce the implementation of operation and maintenance activities by private property
ownersif the needed work is deemed a private responsibility. The State’'s Water Code (8174C-
71, HRYS) addresses instream flow and habitat restoration for channelization and channel
modification. Hawaii implements the management measure promoting habitat restoration
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through the activities of the Hawaii Biodiversity Joint Venture and the Nature Conservancy of
Hawaii.

2. Dams

FINDINGS: Hawaii’s program includes management measures in conformity with the 6217(g)
guidance, and enforceable policies and mechanisms to ensure implementation of the
management measures, except for: 1) management measures in conformity with the 6217(g)
guidance for erosion and sediment, and chemical and pollutant control; and, 2) enforceable
policies and mechanisms to ensure implementation throughout the 6217 management area.

RATIONALE: Hawaii does not have the State-level enforceable policies that address the
management measures for erosion and sediment control, and chemical and pollutant control, for
dams. However, Hawalii has county programs that address some elements of the erosion and
sediment control management measure (see discussion in Section 1V.C. Site Development) and
for chemical and pollutant control for dams, (see Section IV.E. Construction Site Chemical
Control).

Hawaii implements management measures to protect surface water quality and habitat from the
effects of dam operation by requiring permits for any withdrawal, diversion, impoundment, or
consumptive use of water in any designated water management areas. The Commission on
Water Resources Management may impose restrictions on permits for dam operations to protect
water resources from serious harm and to restore them to their previous condition.

3. Streambank and Shoreline Erosion

FINDINGS: Hawaii’s program includes management measures in conformity with the 6217(g)
guidance, and enforceabl e policies and mechanisms to ensure implementation of the
management measures, except for protecting streambanks and shorelines against erosion due to
uses of the adjacent surface waters. The State has proposed an alternative management measure
for eroding streambanks and shorelines management that is as effective as the 6217(g) guidance,
but does not include a process to identify and solve existing nonpoint source problems caused by
streambank or shoreline erosion that are not reviewed under existing permit authorities.

RATIONALE: Hawaii’s proposed aternate management measure for eroding shorelines and
streambanks is as effective as the measure in the 6217(g) guidance in applying nonpoint source
controls to problems associated with eroding shorelines and streambanks. The management
measure is partialy implemented with permits required for streambank and shoreline
stabilization activities. The Hawali Coastal Zone Management Program discourages the use of
structures for stabilization of eroding shorelines/streambanks. Development in designated
Special Management Areas along the shoreline is evaluated for its environmental and ecological
effects, thus helping to implement management measures to protect streambanks and shorelines
from erosion due to uses of the shorelands, and to protect shoreline or streambank features with
the potential to reduce nonpoint source pollution. However, the State’ s program does not
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describe a process to identify and devel op strategies to solve existing nonpoint problems caused
by streambank or shoreline erosion that are not reviewed under existing permit authorities. The
identification of existing nonpoint problems could be undertaken by using the same process as
proposed for the existing development management measure (see page 6).

VII. WETLANDS, RIPARIAN AREASAND VEGETATED TREATMENT SYSTEMS

FINDING: Hawaii's program includes management measures in conformity with the 6217(g)
guidance for restoration of wetlands and riparian areas, vegetated treatment systems, and
protecting wetlands and riparian areas within the 6217 management area, except for protecting
wetlands and riparian areas from existing development which adversely affects the nonpoint
source abatement functions of such areas and enforceabl e policies and mechanismsto ensure
implementation throughout the 6217 management area.

RATIONALE: Hawaii’s Coastal Zone Management Program implements management
measures for protection of wetlands and riparian areas by reviewing permit applications for new
projects in Special Management Areas (SMAS) and shoreline setback areas. New development
in these areas is reviewed for any substantial adverse environmental or ecological effect. The
State also requires permits for any alteration of stream channels, and proposed projects are
reviewed for effects on stream waters or stream ecology. However, Hawaii’ s program only
applies management measures for wetlands and riparian area protection to new projects within
wetlands or within SMAs. The program does not include management measures to address
existing upland or upstream devel opment which can adversely affect the nonpoint source
abatement functions of wetlands and riparian areas.

Hawaii implements management measures promoting restoration of wetlands and riparian areas
through the work of the Hawaii Biodiversity Joint Venture and the Nature Conservancy. In
addition, Hawaii has county programs that promote the use of vegetative treatment by including
requirements for natural vegetation in laws and regulations for grading and clearing activities.
However, the program submission also notes that the State does not implement, on aregular and
consistent basis, the management measure promoting the use of vegetated treatment systems and
constructed wetlands. NOAA and EPA encourage the State to pursue the recommendations for
improvement to the management of wetland and riparian areas as described on pages [11-242 -
[11-244 of the program submission.

VIIl. PUBLIC PARTICIPATION

FINDING: Hawaii’'s program provides opportunities for public participation in the devel opment
and implementation of the coastal nonpoint program.

RATIONALE: Hawaii’s program submittal describesin Section V.1 and V.2 activities that
provide opportunities for and encourage public participation in the coastal nonpoint program.
The State established a working group and five focus groups to assist in the development of the
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agriculture, forestry, urban, marinas, and stream system (hydromodification) portions of the
program. The State has also held statewide public informational meetings, given numerous
presentations to government officials, industry, and environmental and community organizations,
and attended a number of local conferences and workshops to describe the requirements of
Section 6217 and to solicit public input regarding the program. The State is developing a
nonpoint source pollution outreach advisory committee to establish along-range communication
and outreach plan. This plan will integrate additional public outreach efforts required to
facilitate the implementation of the State' s coastal nonpoint program. The State has also
prepared an extensive response to comments document on Hawaii’ s coastal nonpoint program.

IX.  ADMINISTRATIVE COORDINATION

FINDING: Hawaii’s program includes mechanisms to improve coordination among State
agencies and State and local officialsin implementing the coastal nonpoint program.

RATIONALE: Hawaii’s program submittal describesin Part VI existing mechanisms to
coordinate State and local efforts to addresses nonpoint pollution of coastal waters. The
administrative coordination section identifies agencies and programs responsible for program
implementation and adequately describes their role in implementing the State's 6217 program.
There are statutory requirements that agencies’ rules, programs, and activities must comply with
the Hawaii Coastal Zone Management Program objectives and policies (Chapter 205A, HRS).
In addition, the Administrative Procedures Act (Chapter 91, HRS) allows for other State
agenciesto review and comment on State agency rules under consideration.

X. CRITICAL COASTAL AREAS, ADDITIONAL MANAGEMENT MEASURES AND
TECHNICAL ASSISTANCE

FINDING: Hawaii’s program does not include a process for the identification of critical coastal
areas, or for the development and continuing revision of management measures applicable to
critical coastal areas and cases where the 6217 (g) measures are fully implemented but water
quality threats or impairments persist. The program does not describe efforts to provide
technical assistance to local governments and the public for implementing additional
management measures,

RATIONALE: The State of Hawaii had not begun the development of these three programmatic
elements at the time of program submission. The State has not outlined in its program a process
for identifying critical coastal areas or additional management measures. However, the State
submittal has identified and listed all threatened and impaired waters in the State, as well asthe
major sources of pollutants. The State intends to provide technical assistance relating to
additional management measures, as well as relating to 6217(g) measures or comparable
alternatives developed by the State. Technical assistance may be provided through ongoing
efforts under the Clean Water Act, Section 319 program.
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Xl. MONITORING

FINDING: Hawaii's program does not include a plan to assess over time the success of the
management measures in reducing pollution loads and improving water quality.

RATIONALE: The State of Hawaii is currently in the process of revising its water quality
monitoring plan. The plan will include four monitoring categories: core network, recreational
bathing waters, watershed protection, and toxic contaminant screening. The overall goal to focus
available resources on the most critical needsis appropriate, but the information presented does
not include any details regarding how the revised plan will assess over time whether the
management measures are reducing pollution loads and improving water quality.

For example, while the core network isintended to assess status and trends, there is no
discussion of how the State will associate water quality trends with management measure
implementation. Similarly, thereis no clear linkage made between management measures and
the recreational bathing waters monitoring despite the statement on page V11-14 that nonpoint
sources are primarily responsible for impairment in recreational waters. The toxic contaminants
screening program is currently inactive. The AlaWai Canal watershed monitoring program has
potential for Section 6217 since it isintended to identify measurable changes in water quality
and assess the relative effectiveness of land management and pollution control practices.
However, the management measure tracking and evaluation are not explicitly called for in the
plan.

Hawaii is encouraged to continue development of its proposed monitoring program. The State
should include in its plan information regarding the number and location of monitoring stations,
the types and frequency of water quality data being collected, and the analytic approaches that
will be employed in conjunction with existing monitoring efforts to assess the success of
management measures in achieving water quality objectives. The State should include some
inexpensive tracking of management measure implementation in conjunction with water quality
monitoring, as such information is needed to assess the success of management measuresin
achieving water quality objectives.

XIl.  CONDITIONS

Based on the findings and the corresponding rationale, the following conditions must be met to
receive final program approval. The State, within the timeframes indicated below, will include
in its Coastal Nonpoint Pollution Control Program the following management measures in
conformity with the 6217 (g) guidance. NOAA, EPA, and the State will annually conduct joint
reviews to assess progress towards meeting these conditions and to identify needed technical and
programmatic assistance.
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Management M easures:

1. Within 3 years, the State will include in its CNPCP management measuresin
conformity with the 6217(g) guidance for the following categories of activities:
A) Agriculture:

B) Urban:

1. erosion and sediment control;
2. nutrient management; and,
3. grazing.

1. new development;

2. watershed protection;

3. existing development;

4. site devel opment;

5. construction site erosion and sediment control;

6. construction site chemical control;

7. requirements for denitrifying OSDS, where applicable, and a
program that ensures inspection of OSDS at a frequency
adequate to ascertain system failures;

8. roads, highways and bridges under DOT jurisdiction
(construction site chemical control, runoff systems, and
operation and maintenance); and all management measures for
roads, highways and bridges not under DOT jurisdiction.

2. Within 5 years, the State will include in its CNPCP management measuresin
conformity with the 6217(g) guidance for the following categories of activities:

C) Forestry:

1. preharvest planning;

2. streamside management;

3. road construction/reconstruction;

4. road management;

5. timber harvesting;

6. site preparation and forest regeneration management;
7. fire management;

8. revegetation of disturbed areas;

9. forest chemical management; and,

10. wetlands forest management.

D) Marinas and Recreational Boating:

Siting and Design:

1. shoreline stabilization;
2. storm water runoff;

3. fuel station design; and,
4. sewage facilities;

Operation and Maintenance:

5. maintenance of sewage facilities.
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E) Hydromodification:

1. existing modified channels;

2. erosion and sediment control of dams;

3. chemical and pollutant control for dams;

4. protection of stream banks and shorelines against erosion due to
use of the adjacent surface waters. The state will also develop a
process to identify and solve existing nonpoint source pollution
caused by streambank or shoreline erosion that are not reviewed
under existing permit authorities.

F) Wetlands:
1. protection of wetlands and riparian areas from existing
devel opment which adversely affects the nonpoint source
pollution abatement functions of such aress.

Administrative Elements:

3. Within 1 year, the State will include in its CNPCP the following program element:
A) Monitoring:

1. A plan that enables the State to assess over time the extent to
which implementation of management measures are reducing
pollution loads and improving water quality.

4. Within 5 years, the State will include in its CNPCP the following program elements:
B) Critical Coastal Areas, Additional Management Measures and Technical Assistance:

1. A processfor theidentification of critical coastal areas and a

process for devel oping and revising management measures to
be applied in critical coastal areas and in areas where
necessary to attain and maintain water quality standards.

2. The State will also include in its program a process to provide
technical assistance in the implementation of additional

management measures.

Enforceable Policies and M echanisms:

5. Within 3 years, the State will include in its CNPCP enforceable policies and
mechanisms to ensure implementation of the following management measures
throughout the 6217 management area:

A) Requirements for denitrifying OSDS, where applicable, and a process that
ensures inspection of OSDS at a frequency adequate to ascertain system
failure; and,

B) All management measures for local roads, highways, and bridges not under
DOT jurisdiction.
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6. Within 5 years, the State will include in its CNPCP enforceable policies and
mechanisms to ensure implementation of the following management measures
throughout the 6217 management area:

A) Erosion and sediment control, and chemical and pollutant control, for dams;
and,

B) Protection of wetlands and riparian areas from existing development which
adversely affects their nonpoint source abatement function.

Strategies and Evaluations of Back-up Authorities:

7. Within 1 year, the State will:

A) Develop astrategy to implement the management measures for agriculture,
forestry and urban - new development, watershed protection, existing
development, site development, construction site erosion and sediment control,
and construction site chemical control, throughout the 6217 management area.
This strategy will include a description and schedule for the specific steps the
State will take to ensure implementation of the management measure; describe
how existing or new authorities can be used to ensure implementation where
voluntary efforts are unsuccessful; and identify measurable results which, if
achieved, will demonstrate the State's ability to achieve widespread
implementation of the management measure using the described approach.

B) Develop and apply credible survey tools to demonstrate the ability of the
State's approach to achieve widespread implementation of these management
measures. The use of credible assessment techniques is necessary in order for

NOAA and EPA to evaluate, at the three year period described in the March
16, 1995 guidance issued by NOAA and EPA entitled Flexibility for State
Coastal Nonpoint Programs, whether the State’ s approach has been successful
or whether new, more specific authorities will be needed.
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Appendix A-6
“Clean Water Action Plan” (1998)

The “Clean Water Action Plan” was developed by the Environmental Protection Agency
and the United States Department of Agriculture and other federal agenciesin responseto a
directive from the Administration on the 25" anniversary of the Clean Water Act. President
Clinton charged these agencies to develop a plan that would provide a blueprint for restoring and
protecting the nation’ s waters to achieve the original goal of the Clean Water Act: “fishable and
swimmable’ waters for all Americans.

The " Clean Water Action Plan,” published in February 1998, focuses on four major
action areas to achieve clean water goals: a watershed approach, strong federal and state
standards, natural resource stewardship, and informed citizens and officials. The federal
government commitsitself in the Plan to support locally led partnerships with a broad array of
members to meet clean water and public health goals, to increase financial and technical
assistance, and to help restore and sustain the health of aquatic systems on awatershed basis. A
large number of “key actions” with specified actors and timeframes have been developed for the
major action areas enumerated below.

1. Thewatershed approach will build on:
unified watershed assessments (see below);
watershed restoration action strategies ( to restore watersheds that are not meeting clean
water and natural resource goals);
watershed pollution prevention (protecting pristine/sensitive waters and taking preventive
action in the face of new pollution threats); and
watershed assistance grants (small grantsto local organizations willing to lead in
developing goals and solutions for restoring their watersheds).

2. Some of the actions called for in the Action Plan to strengthen federal and state standards are:

expand programs to reduce contaminants that make marine life unsafe to eat and
ensure that clear notice of fish consumption risks gets to public;

improve capacity for nearshore water quality monitoring, develop new standards,
and use electronic technol ogies to report public health risks to swimmers;

promulgate Phase |1 stormwater regulations for smaller cities and construction
sites (to be published by EPA in 1999) and improve implementation of existing federal
storm water requirements;

promoting by federal agencies of state establishment of enforceable authoritiesto
ensure the implementation of polluted runoff controls;

defining numeric criteriafor nutrients (e.g., nitrogen and phosphorus) in different
types of water bodies and different ecoregions by EPA in 2000 and assistance to states by
EPA to adopt numeric water quality standards based on the criteria; and

minimizing the environmental and public health impacts of animal feeding
operations through development of a unified national strategy.
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3. The Clean Water Action Plan commits all federal natural resource agencies to support the
watershed approach and to work with states for the enhancement of critical natural resources
essential to clean water by:

developing a Unified Federal Policy to enhance watershed management on federal
lands and in federal land management (Department of Interior (DOI) and USDA to be
lead agencies);

setting agoal of attaining a net increase of 100,000 wetland acres per year by the
year 2005 through making sure that existing wetland programs continue to slow the rate
of wetland losses, improving federal restoration programs, and expanding landowners
Incentives to restore wetlands;

expanding/improving federal programs impacting coastal waters such as
monitoring, research about emerging problems (e.g., algal blooms), anendment of
Fishery Management Plans to address water quality, and insuring strong state programs
to reduce polluted runoff to coastal waters; and

increasing technical and financial assistance to private landownersto provide
incentives for private land stewardship.

In order to forward the “Clean Water Action Plan” goal of better informing citizens and
officials, the United States Geological Survey (USGS) will lead federal agencies in working with
states to improve monitoring and assessment of water quality. Appropriate federal agencies will
also work with states to develop and use systems such as EPA’s Index of Watershed Indicators
on the Internet to communicate information to the public about their communities’ water quality
condition.
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